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CRIMINAL CODE AMENDMENT (CHILD SEX OFFENCES) BILL 2013 
Second Reading 

Resumed from 27 November 2013. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.31 pm]: I will indicate that the 
opposition will be supporting the Criminal Code Amendment (Child Sex Offences) Bill 2013; however, I want to 
take a little while to address some of the issues that the bill goes to. In essence, the bill is about bringing our laws 
into line with the commonwealth, but it does go to the issue of child sex tourism, which I wanted to make some 
comments about. The second reading speech tells us that the bill amends the Criminal Code in three areas; that 
is, by putting a new definition into section 187 of the Criminal Code as to what constitutes prohibited conduct, 
and I will talk about that; broadening the definition of electronic communication, which I will also talk about, 
and explain why that is needed to be done; and further supplementing the definition of child sex offender. 

The bill does not go to sexual offences against children directly; therefore, it does not go to people who commit 
the offence. The essence of the bill is about those who facilitate the offence against children. The second reading 
speech tells us what the amendments to section 187 of the Criminal Code do; that is, where the crime of 
facilitating sexual offences against children outside Western Australia is inserted. The bill is about the 
facilitation of a crime against a child that is committed overseas, which, if it was committed within the 
jurisdiction of Western Australia, would attract 20 years’ imprisonment under our Criminal Code of sexual 
offences against children. Section 187(2) of the Criminal Code provides that a person — 

(a) who does any act for the purpose of enabling or aiding another person; or 
(b) who aids another person; or 
(c) who counsels or procures another person, 
to engage in prohibited conduct is guilty of a crime and is liable to imprisonment for 20 years. 

Under section 187(1), the term “prohibited conduct” is defined to be — 

the doing of an act in a place outside Western Australia in respect of a child under the age of 16 years 
which if done in Western Australia would constitute an offence under Chapter XXXI; 

That part of the commonwealth Crimes Act we are talking about make it an offence to engage in conduct that is 
commonly referred to as child sex tourism. This is where, in this case, Australians travel overseas and engage in 
sexual conduct with children outside the direct protection of Australian and Western Australian laws. However, 
we put in place laws for the purposes of recognising several things. One is about how we expect Australians to 
conduct themselves when they go overseas; but also as part of our obligations to protect children in other parts of 
the world. I just wanted to touch a little on the issue of child sex tourism. What gets a lot of media attention is 
sexual crimes against children that are committed by people not known to the children. However, all of the 
evidence demonstrates that children are most likely to experience sexual abuse in the hands of a family member 
or someone close to their family or someone known to the family. That is mostly how children, who experience 
sexual abuse, experience it. It is not the case that paedophiles are roaming our streets in packs. Unfortunately, 
most of the abuse that happens against children happens within the confines of their own home or the home of 
someone close to them. However, there is a market, if I can use that unfortunate term, for the sexual services of 
children. There is a pattern where tourists—that is, people from developed countries—visit developing countries 
for the purposes of having sexual engagement with children. We can imagine the power plays at work here. 
Inevitably, travellers from wealthy developed countries visit areas of the world that are not so developed, where 
poverty exists and where children are not offered the same protections as children are in our country. For 
example, where there is high poverty, lower education levels, and in particular, lower education levels amongst 
young girls; where there is social dislocation, homelessness, then we can expect, and the evidence supports this 
notion, that sexual exploitation of children occurs. 

I have two documents I will refer to; the first one is the “Trends and Issues” paper from the Australian Institute 
of Criminology. It was a useful document because it sets out some of the circumstances from an examination it 
conducted. The paper is “No. 156, Child Sex Tourism” by Fiona David published back in 2000. It is a useful 
document, nevertheless. One of the conclusions the paper found was that at the time that laws were first 
introduced into Australia in an attempt to address the behaviour of Australians travelling overseas and 
participating in child sex tourism, there were predictions that those laws would be effectively paper tigers 
because we were putting in place a set of laws about conduct somewhere outside our jurisdiction. That paper 
found that the criticism of the laws was not found to be correct, and that in fact the legislation—remembering, 
this is an assessment of the legislation back in 2000—has moved on and progressed to make things harder for 
these people. Back then, they were finding that the legislation had resulted in a number of substantial convictions 
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for offences committed by Australians overseas; that the surrounding media publicity of those prosecutions had 
raised public awareness of the fact that child sex tourism will not be tolerated. 

One of the other papers I found and will refer to is a journal article titled, “Extraterritoriality and the sexual 
conduct of Australians overseas”, by Danielle Ireland-Piper. The definition of child sex tourism is described in 
the paper as — 

... the commercial sexual exploitation of children by people who travel from their own developed 
‘sending’ country to another, often less developed ‘destination’ country, to engage in sexual acts with 
minors. Major sending countries include Australia, the United States, Japan, France, Germany and the 
United Kingdom. Destination countries include Thailand, Cambodia, the Philippines, India and various 
nations in the African and South American regions. 

It further states — 

... some offenders engage in sexual activity with children ... on an opportunistic basis rather than as part 
of an organised sex tour. 

The paper describes who the offenders are, making the point that there is no single profile. However, child sex 
tourists are predominantly male and range from wealthy professionals partaking in organised sex tours to 
tourists, military personnel or businesspeople engaging in sex with children on an opportunistic basis. The paper 
argues — 

that many child sex ‘tourists’ are not — 

These are the author’s words, not mine — 

paedophiles in the strict diagnostic sense. Rather, they are often people who are acting outside of their 
normal social restraints in the belief they are anonymous and will not be held accountable. 

This is because they are overseas. 

Others perceive children as less likely to carry HIV, thereby creating a demand for prostituted children 
as a form of safer sex. 

The paper makes the point — 
Ironically, due to their physiological underdevelopment, younger children are actually more vulnerable 
to HIV infection. 
… 
Victims are both male and female children, usually poor and often homeless. One commentator suggests 
that because of the subordinate status of women in some societies there are more female child 
prostitutes than male for reasons other than sexual preference. 

It is also the case — 
... that the education of boys is often prioritised over girls, reducing opportunities and heightening the 
risk of involvement in prostitution for girls. 

In terms of numbers, although it is hard to quantify this absolutely because of the nature the crime and the fact it 
is a crime committed against children, the paper states — 

… there were reports in 2008 of more than two million children engaged in commercial sexual 
exploitation. In 2002, UNICEF believed there to be up to one million prostituted children under the age 
of 18 years in Asia alone. This is concerning given that CST has ‘devastating, lifelong physical and 
psychological effects on child victims’. 

Returning to the Australian Institute of Criminology paper, it makes the point, and I think it is an important 
one — 

… the ultimate barrier to the success of the child sex tourism legislation is the low level of reporting of 
sexual offences by child victims (or their parents). There are many reasons why children do not report 
sexual offences, including the sensitive and intrusive nature of the offence, coercion by the offender, 
lack of witnesses to support allegations, fear of retribution, and the victim’s fear of the consequences 
for themselves, their family … 

In developing countries, these factors may be compounded by poverty (including the need to survive 
economically via the provision of sexual services), lack of basic infrastructure, and/or a lack of 
transparency in the criminal justice system. In these circumstances, the provision of economic and 
technical assistance to developing countries is a legitimate component of a crime prevention strategy, 
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alongside the more traditional strategies of education about child rights, child protection and sex, and 
sexuality. 

From time to time, it is easy for us to think about foreign aid as something unimportant that can be cut and we 
can do without. I think it is important to remind ourselves when we deal with legislation like this that it is only 
one part of a strategy to address things like child sex tourism, and that the rest of the package includes foreign 
aid to address education, particularly the education of girls, homelessness and poverty. These are key drivers for 
child sex tourism. The opposition is happy to support the legislation before us tonight, because it is an important 
part of that package, but it is equally important not to lose sight of why we must continue to make a fair and 
reasonable contribution given the strength of the Australian economy and that we are a well-developed nation. It 
is proper not to lose sight of the role of foreign aid and continue to make contributions to all of the non-
government organisations on the frontline against child sex tourism in the places we all regularly visit—
Vietnam, Thailand or Cambodia—all of those great tourist meccas, particularly for those of us on the west coast 
of Australia in the same time zone and with ease of access. It is important that we recognise that these laws are 
just one part of the package of things that we have to do to address what is a truly heinous crime conducted by 
Australians. 

Returning to the legislation, the Crimes Legislation Amendment (Sexual Offences Against Children) Act 2010 
was passed by the commonwealth to repeal the child sex tourism offence regime in the Crimes Act 1914 and 
inserted a new division transferring those provisions into the commonwealth Criminal Code Act 1995. The bill 
before us tonight amends the references to the respective commonwealth legislation. 

The second reading speech states — 

The bill will also amend section 204B of the Criminal Code to ensure that “electronic communication” 
explicitly encompasses all forms of email communication and voice communication over a mobile 
phone or any other electronic medium. 

The second reading speech goes on to tell us — 

… it has emerged that the current definition of electronic communication may be narrower in its scope 
than had previously been thought to be the case and should be broadened. 

I thank the officers who gave us the briefing. I understand that there have been a couple of cases in which the 
view of the magistrates concerned was that the matter could not proceed because the relevant piece of legislation 
going to electronic communications did not canvass, for example, things like emails and voice communication 
over a mobile phone. To me, it is quite puzzling that anyone could reach that view. Section 204B of the Criminal 
Code under the heading — 

Using electronic communication to procure, or expose to indecent matter, child under 16 
It includes this definition — 

(1) In this section — 
… 
electronic communication has the meaning given to that term in the Electronic Transactions 
Act 2011 section 5(1); 

Section 5 of the Electronic Transactions Act 2011 states — 
Terms used and status of notes 

 (1) In this Act — 
… 
automated message system means a computer program or an electronic or other automated 
means used to initiate an action or respond to data messages in whole or in part, without 
review or intervention by a natural person each time an action is initiated or a response is 
generated by the system; 
… 
data storage device means any article or material (for example, a disk) from which information 
is capable of being reproduced, with or without the aid of any other article or device; 
electronic communication means — 

(a) a communication of information in the form of data, text or images by means of 
guided or unguided electromagnetic energy, or both, where the sound is processed at 
its destination by an automated voice recognition system; 
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I cannot see how that does not cover emails and text messages but, apparently, there is some confusion about it. 

The briefing made clear that a consequence of matching state arrangements with those of commonwealth, with 
respect to section 187 in which the facilitation of sexual offence against a child is contained, is that it currently 
captures, under Western Australian legislation, only children up to 16 years. There is no protection for children 
aged between 16 and 18 years. 

As a consequence of this bill, which matches our legislation with that of the commonwealth, the definition of 
children will now refer to all children under the age of 18. It thereby broadens the application of the legislation to 
protect any child overseas who is under the age of 18 from being caught up in the facilitation of a child sex 
tourism offence. 

Section 204B of the Criminal Code captures cyber predators—that is, people who send inappropriate material to 
children under the age of 16. The original idea was to amend the definition of “electronic communication” to 
ensure that it captures emails and phone messages, but that protection against the electronic transmission of 
inappropriate material applies only to children under the age of 16. Therefore, on my first reading of the bill, it 
appeared to me that it provides for two different categories of children. The amendments to section 187 of the 
Criminal Code around the facilitation of a child sex tourism offence will capture all children under the age of 18. 
However, the protection that is provided in section 204 of the Criminal Code against the electronic 
communication of sexually inappropriate material is provided only for children up to the age of 16. 

The Attorney General and I have agreed, in conversations behind the Chair, that the reason for the two different 
definitions of children is that, firstly, we want to protect all children overseas under the age of 18 from being 
caught up in child sex tourism. We do not want to leave any category of child exposed to that offence simply 
because our laws do not match those of the commonwealth. However, when it comes to the exchange of sexually 
explicit material with a person over the age of consent, which is 16, it should not be an offence for two 17-year-
olds to send sexually explicit material to each other if that is what they want to do. I therefore understand that the 
reason there are two different definitions of children in this legislation is that one goes to the right of consenting 
people to exchange material between each other, and the other goes to protecting a child overseas over the age of 
18 from being caught up in a child sex tourism operation. I invite the Attorney General to confirm that my 
understanding is correct. I am happy if the Attorney General has received advice subsequent to our conversation 
that there is some other incredibly sound reason why that is the case. I indicate that I do not think we will need to 
go into Committee of the Whole on this bill, and if the Attorney General was able to provide me with an answer 
to that question during the course of his second reading reply, that would be helpful. 

I will conclude by repeating that we need to remind ourselves that if we are serious about tackling our 
obligations as international citizens and making sure we protect children across the world who cannot be 
protected by their own jurisdictions, we need to do more than pass laws like this. We need to be serious about 
foreign aid. This bill is only one part of a package of responsible international citizenship that we should all take 
seriously. With those comments, I indicate that we support the passage of the bill. 

HON LYNN MacLAREN (South Metropolitan) [7.55 pm]: I likewise support the passage of the Criminal 
Code Amendment (Child Sex Offences) Bill 2013. I thank the Attorney General very much for providing a 
briefing on this bill. I had a question about the statute of limitations for offences, and the Attorney General was 
kind enough to provide me with an answer in writing to that question, which basically indicates that there is no 
bar to prosecuting serious offences, including sexual offences against children, many years after those offences 
have been committed. That was of some concern to me. With those comments, I indicate that the Greens support 
the bill. 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [7.56 pm] — in reply: I thank Hon 
Sue Ellery, as Leader of the Opposition, for indicating the opposition’s support for the Criminal Code 
Amendment (Child Sex Offences) Bill 2013, and also Hon Lynn MacLaren, as lead speaker for the Greens, for 
indicating her support for the legislation. 

I will briefly recap some of the issues that have been raised and address some of the questions that have been 
asked, and indicate the broad scope of the bill. The bill deals with three issues. The first is to recognise changes 
in commonwealth legislation dealing primarily with the question of child sex tourism. The second is to broaden 
the definition of “electronic communication” in section 204B of the Criminal Code. The third is to broaden the 
definition of “child sex offender” in section 557K of the Criminal Code to again recognise the changes in 
commonwealth law. I will now deal with each of those in turn. 

By way of commonwealth amendments in 2010, child sex offences were transferred from the commonwealth 
Crimes Act 1914 into the commonwealth Criminal Code Act 1995. Given that there are references in the WA 
Criminal Code to provisions of the now repealed commonwealth provisions, the WA Criminal Code needs to be 
amended to reflect those changes. However, in considering the appropriate amendments that would be required 
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to do that, it became apparent that certain other amendments would be required to make the current provisions of 
our Criminal Code more effective, and to address anomalies. Hon Sue Ellery has mentioned section 187 of our 
Criminal Code, which makes it a crime in Western Australia to facilitate what is known as prohibited conduct in 
respect of a child outside Western Australia. “Prohibited conduct” is defined to include the commission of an 
offence under the now repealed part IIIA, division 2 of the commonwealth Crimes Act 1914. Therefore, two new 
offences in the commonwealth Criminal Code Act 1995—sections 272.12 and 272.13, which refer to conduct 
towards children aged between 16 and 18—should be referred to in lieu. 

However, to make just that amendment would have created an anomaly, because the commonwealth offences 
refer to children between the ages of 16 and 18, which is similar to our section 322. However, current section 
187 covers offences against children in chapter XXXI of our Criminal Code only to the extent of offences 
against children under the age of 16. Therefore, the government has taken the opportunity to remove the 
limitation. That means that the scope of our section 187 will extend to all offences against children committed 
contrary to chapter XXXI of our Criminal Code, including those aged over 16 and under 18. 

On the question of child sex tourism, of course, Western Australia’s ability to legislate in matters of crime and 
create offences is limited to acts or omissions that occur within our territorial borders, so except to the extent that 
some act or omission is committed within the boundaries of Western Australia’s territory, there is no ability for 
Western Australia to charge for conduct beyond that. The commonwealth has a different jurisdiction inasmuch 
as under its external affairs power, it can legislate for offences committed by Australians that are acts or 
omissions committed overseas. It is primarily through that avenue that the child sex tourism offences have been 
created. The commonwealth demonstrates Australia’s commitment to being a good global citizen, as it were, by 
placing some sanction on the conduct of Australians overseas where, as has been pointed out, there may be a vast 
pool of more vulnerable children, not quite as sophisticated law enforcement systems and perhaps not very 
sophisticated judiciaries and an inability to protect those people. That is one area the bill addresses. 

Other amendments relate to section 204B of the Criminal Code, which creates the offence of using electronic 
communications to procure a child under the age of 16 to engage in sexual activity or to expose a child under the 
age of 16 to indecent matter. Hon Sue Ellery noted the comments in the second reading speech delivered by Hon 
Peter Collier in my absence on urgent parliamentary business. He outlined the policy considerations that are 
reflected by this amendment. The effectiveness of the current definition is limited because the definition has 
been found to be wanting. The definition of “electronic communication” is tied to section 5 of the Electronic 
Transactions Act 2011. In a couple of cases the courts have doubted whether a particular facility that was being 
used by the alleged offender fell within the definition of “electronic communication”. I am not sure that it is 
quite right to say that email was the problem. It is my understanding that, firstly, the definition was thought to be 
insufficiently broad to embrace verbal communications over a mobile telephone rather than simply electronic 
communication and whether that fell within the definition and, secondly, not so much that emails were the 
problem but attachments to emails.  

Whatever the niceties of all that are I will not delve into, but the government has received advice that some 
courts have cast doubt on whether the current definition was sufficiently broad, so we have addressed that by a 
very, very broad definition of “electronic communication”. It also looks to the future and will include all forms 
of email communication, voice communication over a mobile telephone or any other electronic medium and will 
extend it to different types of communication that may emerge to be far more popular over time. 

Hon Sue Ellery raised the question of why there is a different cut-off date regarding children as potential victims 
under the age of 18 with respect to the amendments to section 187, yet only under the age of 16 with respect to 
sections 204A and B of the Criminal Code. I do not have a definitive answer to that. My apprehension is the 
same as hers; that is, it is to do with the age of consent and it reflects the age definition of a child for the child 
pornography provisions, as I recall, under the Classification (Publications, Films and Computer Games) 
Enforcement Act 1996 that deals with that particular subject matter. One can see the sense in it. The idea that a 
person who is of the age of consent communicating some form of material that may be regarded as indecent, 
nevertheless something we are able to have access to because it depicts one’s partner, who is also the age of 
consent, creates criminality is unreasonable in the circumstances, so there has to be a sensible limitation. I 
suspect that was the reason the age of 16 was chosen in section 204 at the time of the Criminal Code Amendment 
(Cyber Predators) Act 2006. In any event, there was thought to be no need to address that particular age issue for 
the purposes of this legislation, which was intended to simply deal with a potential failing in the definition of 
“electronic communication” for the purposes of that section. 

Lastly, section 557K of the Code creates a number of offences relating to child sex offenders. In essence, it is 
made an offence for a child sex offender to habitually consort with another child sex offender if warned by a 
police officer not to do so. It also makes it an offence for such a person to be in or near schools, kindergartens, 
childcare centres or other public places where children are regularly present. However, the definition of “child 
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sex offender” in our Code is limited to offences committed under our legislation. This bill seeks to extend that 
definition to embrace offences under the commonwealth Criminal Code Act. 

I should address one issue Hon Lynn MacLaren raised about statutes of limitations. There is no statute of 
limitations for criminal prosecutions on indictment. In the case of simple offences, I think it is 12 months unless 
prosecution is brought with the consent of the alleged offender. There are pragmatic reasons for that limitation 
but so far as our Criminal Code is concerned, unless a specific provision sets a limitation period—there are a 
couple of those, but not very many of them—there is no limitation period as such. Unlike in civil matters, the 
only limitation is one of a practical nature as to the availability and cogency of evidence, and that is a matter of 
commonsense and experience, and the value diminishes over time. Although, theoretically, one may be able to 
charge for sexual offences that occurred 50 years ago, as a matter of pragmatism assuming the alleged offender 
is still alive and the public interest is in favour of prosecuting someone who may be in their 80s or 90s, there are 
practical considerations as to whether a fair trial can be had. Those matters are dealt with by way of the 
prosecutorial discretion and even that is formalised under the Director of Public Prosecutions guidelines and 
prosecution policy and general principles that are applied by our courts in respect of oppressive prosecutions. As 
a legal matter, there is no statute of limitations. 
With those remarks, I thank the opposition and the Greens for their support of the bill and commend the bill to 
the house. 
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly. 
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